Part II  

The Power of the Land
By Arlene Wheeler
It was late Friday afternoon at the Lower Elwha Tribal Office on a hot August day when a phone call came regarding the work at the graving dock.  The call came from a worker at the local Washington State Department of Transportation (WSDOT) office (in Port Angeles, Washington) who wanted the immediate attention of the Lower Elwha Klallam Tribe (LEKT).  Since it was close to the end of the workday, the Tribal Council made arrangements to go to the construction site the following Monday.  

Bright and early on Monday morning the members of the Council headed down to the site. They were immediately brought out to the area of concern on the construction site. This area was located on the east side of the site where a huge cement slab had been pulled away. There it sat, the dark, rich soil that archaeologists refer to as ‘cultural material.’ Embedded in this soil was approximately six to seven feet of shell midden. This material typically confirmed human habitation and suggested that a village had existed there. It usually contained a detailed record of what food was eaten or processed. Often midden also contains fragments of stone tools and household goods; this is why middens are invaluable to an archaeological study when cultural materials are found during any excavation.  

Two days following the Tribal Council’s initial visit to the construction site, WSDOT’s Project 

Archaeologist, Garth Baldwin, from Western Shore Heritage Services (WSHS) called the Tribal Council Office and asked tribal individuals to come down to the project site to create a tribal presence. Baldwin felt that the construction workers were encroaching on the area that had been marked and fenced off as a 100-foot buffer zone after the discovery of cultural material. 
Approximately 18,000 cubic yards of construction spoils had also already been hauled to the Shotwell off-site landfill.  To my knowledge, the Lower Elwha Tribe were not informed right away about the elk bones that had been previously discovered in the same area as the large cement slab. Later these bones were re-evaluated and it was determined that the bones found were not elk. They were actually human remains.  This is an example of how miscommunication and misjudgments happened throughout this project. 
 I will never forget that day.  I went to the site with a few other tribal staff and from that day forward I worked on this project on behalf of my people and my ancestors as the Interim Cultural Resource Liaison for the Lower Elwha Klallam Tribe. 
My grandfather was born on Ediz Hook in 1899. Ediz Hook is just north of Tse-whit-zen village on the small strip of land which surrounds the harbor.  Tse-whit-zen was one of two Klallam villages located here. Tse-whit-zen means inside and behind; the spit (Wray, 18). My grandfather as well as other Klallam who lived on Ediz Hook were always told by their parents and relatives not to walk along the beach when going to school. They were told there was a cemetery there, but never shown the exact location. 
Upon arrival at the site that day, we were asked to conduct a top surface survey. What we did was scroll the ground that had just been disturbed due to excavation. We were looking for anything of significance. At the time, we really didn’t know exactly what we were looking for but we did the best we could.  
It was on this day that a co-worker of mine picked up a human mandible –the bottom portion of the jaw. As a result of finding human remains, the 100-foot buffer zone was extended from the point where these human remains were found. This did not make the construction workers very happy, as they were very busy ripping into the soil on this site. As a result of the discovery and exposure of cultural material and human remains, the project was shut down on August 26, 2003 to determine what the next steps would be and how the ‘inadvertent discoveries’ would effect the construction of the graving dock. 
During this time many individuals with the needed experience stepped forward to help us.  We thank the Squaxin Island Cultural Resource Department for sharing their knowledge on how to deal with the federal and state agencies. Also the Spiritual Advisors came at our most urgent time of need. They were helping us with another project when this situation arose – but we truly believe that things happen for a reason and they were there when we needed them.   

In late August 2003, the Tribe’s spiritual advisors, Mary Ann Thomas and the late Eva George, requested that the State take financial responsibility for the disturbance of the land, because a ceremonial burning for the Ancestors of this village needed to take place. Doug MacDonald, WSDOT Transportation Secretary instructed Colleen Jollie, WSDOT Tribal Liaison to work with me (Arlene Wheeler), Frances Charles, and the spiritual advisors to assure that this ceremonial burning took place. 

Traditional seafood had been prepared for the table and clothing, blankets, ceremonial drum and tobacco were also prepared for the other portion of this ceremony. Mary Ann Thomas asked Doug MacDonald and his WSDOT staff to take time out of their lives to come to witness this ceremony which took place on Labor Day Weekend of 2003. Many of the involved WSDOT staff and the archaeologists showed respect by witnessing this ceremony, including the late Elinor MacDonald – Secretary Doug MacDonald’s mother. This was a start in taking responsibility for the disturbance of the land and the Ancestors of this village of the Klallam people. 

Negotiations to Restart the Project

Negotiations took place from late August of 2003 to March of 2004 on how to move ahead with the project in light of the new information. The Federal Highway Administration (FHWA) was the lead federal agency responsible for compliance with federal laws and regulations, and they provided 80% of the funding for this project.  Compliance with Section 106 of the National Historic Preservation Act of 1966 was the major legal guideline for the project. 

At the time that negotiations started, Dennis R. “Sully” Sullivan was Tribal Chairman of the Lower Elwha Klallam Tribe. During his term as Tribal Chair, he repeatedly said that the Tribe never intended to delay the project in any way. He said the Tribe understood the importance of replacing the bridge and the economic benefits of the graving yard facility in Port Angeles. But he also stressed that the Tribe must protect its ancestors and culture. Decisions that our Tribal Leadership had to make were tough ones, and the ongoing controversy situation affected all of the tribal members. Nonetheless, they continued to push to do what was right on behalf of the ancestors and to make a path for the future generations.  
One of the first items to be completed before the project could move ahead again was a resurvey and  a site assessment to better understand the site’s archaeological significance, to delineate the boundaries of the archaeological deposits, and to document archaeological materials. The survey, completed by Western Shore Heritage Services, identified the horizontal and vertical extent of the archaeological deposits and provided an evaluation of the integrity of the deposits. Tribal monitors were also out in the field for this process. At this time, the extent of the village was not yet known. The resurvey of the site was completed on October 3, 2003 by WSHS. Based on the assessment and recorded data, it was determined by WSDOT that the site was eligible for inclusion in the National Register of Historic Places. It was designated as the Tse-whit-zen Site 45CA523, and the State Historic Preservation Officer concurred.  

During this assessment it was discovered that the ancestors of this village had been desecrated during the mill’s construction on the site in the 1920s. The assessment documented prior desecration of graves, and indicated that our ancestors had been used as back fill when pipes were installed. Human remains were found under old pipes. The way the ancestors were found laying below as well as attached to the pipes was very disturbing and hurtful to our people. More thorough research (prior to construction) would have provided information on this particular area. In 1920, the cemetery had been partially unearthed by the Washington Pulp and Paper Corporation when they excavated the footings for the pilings of their mill. Information from that time in old newspapers indicated that , “…hundreds of Indian bones were disturbed…when the ground was being broken for the foundation….” (Site Treatment Plan) (Port Angeles Evening News 1940).  This information was not given sufficient attention. It did not stimulate more questions the way it should have.  

After completion of the site resurvey, a detailed 87 page Site Treatment Plan was developed which outlined the procedures for moving ahead (Lewarch and Larson, 2004). Many agencies were involved in the negotiations. State and Federal agencies included Washington State Department of Transportation, Federal Highways Administration, Washington State Office of Archaeology & Historic Preservation, and the U.S. Army Corps of Engineers. Archaeological firms represented both the Lower Elwha Klallam Tribe and the State of Washington, and, of course, there were legal counsel for both the State and the Tribe.
There were some very intense times, which eventually led to involvement of the U.S. Congressional Delegation. More than likely, they thought that Congressional involvement would help settle the conflicts in the negotiation process. But there were many challenges due to the personalities and the number of different federal and state agencies involved. Scheduling meetings was sometimes difficult, and the work was cut out for all involved. 
Initially, WSDOT’s project archaeologists started to develop the Site Treatment Plan but the Lower Elwha Tribe project team did not agree with the way this document was being developed so the Lower Elwha Klallam tribal archaeological consultant (Larson Anthropological & Archaeological Services) ended up producing the Site Treatment Plan.   

The Site Treatment Plan, Data Recovery & Monitoring Plan were significant parts of the negotiations since they would describe how the archaeologists would excavate and collect data on all aspects of the site.  The Site Treatment Plan detailed everyone’s roles and the procedures to be followed. It also posed a variety of scientific research questions about the site including geological processes, activity patterning, technology and tool use, fish, shellfish and plant utilization, and land use patterns. The Site Treatment Plan also estimated the expected duration (14 months for the field effort and additional 24 months for analysis and reporting phase work), level of effort, and cost  of the archaeological work ($4.6 million) which was among the highest amount ever committed to a project of this kind (MacDonald, 6-106). The Site Treatment Plan was an addendum to the Memorandum of Agreement (MOA) (see Appendix 1) and part of that negotiation process. 
Under the Washington State Centennial Accord which includes Federal Highways Administration and WSDOT, the prescribed ‘Government to Government’ process is required when consulting with tribes, and the Accord governed tribal consultation on this graving dock project. The initial negotiations focused on the MOA with addendums to incorporate a Site Treatment Plan/Data Recovery & Monitoring Plan which set guidelines on how all agencies would deal with the adverse effect to the site. Adverse effect meant the negative impact due to construction and required that the data of the significant findings be documented when the disturbance could not be avoided. Basically the MOA provided the framework for implementing Section 106 of the National Historic Preservation Act and deal with the sensitive information from the archaeological recoveries, scientific analysis with respect to tribal sensitivity, and it also specified how the Tribe would be assisted with re-interring their ancestors. 

The Site Treatment Plan also provided for further archaeological work with tribal members working  alongside the archaeologists ---we called it walking together---and learning about the village that existed thousands of years ago. All of the meetings, discussions, and negotiations were based on assumptions drawn from the discoveries of human remains thus far. For budgeting purposes Larson, the archaeological consultant, what might be discovered in the future and estimated discovering an additional 25 individual human remains. At this point, no intact ancestors (full bodies with no disturbance) had been found. These estimates proved to be way off. 
In the spirit of trying to accommodate everyone’s interests and to keep the project moving ahead, all parties agreed that while negotiations were underway, the storm water drainage system could be installed with an agreement and a special monitoring plan. With winter coming on, it was important to complete this work as soon as possible if the project was to move forward after completion of the negotiations. The storm water drainage work was estimated to take about six weeks but ended up taking six months. This work started in mid-November. Many nights out on the project site were very challenging as the crew worked to install the pipes. There were many complications in this process: pipes didn’t fit properly, there was too much water, and the sump pumps were not working. 
Signing the MOA and Restarting the Project 
By mid-March 2004 negotiations were completed and the MOA was signed on March 15, 2004 (MOA, 2004).  Mobilization began as soon as the MOA was signed. The agreement stipulated that construction would restart with limitations, which would include weekly meetings between the contractor, the Tribe, and the archaeologists to ensure clear communication regarding all the work on the site. 

On March 29, 2004 the first ‘intact’ burial was discovered. The timing was ironic, since it was only days away from when the site would be bursting with workers as the project was set to re-start on April 1, 2004.  The discover of these first intact human remains in the process of installing the drainage system marked the beginning of what turned out to be very disastrous for WSDOT and everyone else who put so much time and effort into trying to work together to keep the project on track.  
One of the key aspects of the MOA and the Site Treatment Plan that later became critically important was the definition of the Area of Potential Effect. From a tribal point of view, we learned a tough lesson about just how important this was.  This area of potential effect at the graving dock was determined by the Washington State Department of Transportation and specified three areas: the upper graving dock, the lower graving dock, and areas outside of the graving dock where construction excavation would be undertaken for sediment ponds, bioswales, utilities, water pipelines and staging areas. The area of potential effect was limited to areas where the soils would be disturbed. 
To the Lower Elwha Klallam Tribe the whole area – all 22.5 acres of land-- was the area of potential effect, because it was this whole area that would be affected. But this was not how the state and federal agencies looked at it. They determined a certain amount of feet vertically to be within the area of potential effect although they were going to be concreting 18 acres of the site, like a huge pool, so to them leaving burials in didn’t matter. This became a battle. 

During the negotiations between the Tribe and WSDOT, a mitigation settlement and agreement had also been reached to provide the Tribe with a lump sum payment of $3,473,000 for reburial, artifact curation, cost of tribal staff, legal and archaeological consultants, and appropriate ceremonies. This mitigation package was also designed to address the previous removal of approximately 18,000 cubic yards of material hauled away to a landfill from Area B on the site, which turned out to be  right in the middle of the cultural material of the ancestral village. 
At this point in the project, it is my belief that the leadership of the Tribe was unsure about the final mitigation package agreement as mobilization of archaeology and construction work had just set in. The amount of funding that was provided through this mitigation agreement was not enough to cover all that was needed. The Tribe repeatedly stated in all the meetings that the State could give us all the money in the world but it could not compensate for the desecration that had taken place of our Ancestors on this land. 

There were several archaeological firms involved which further complicated the process. In the beginning Western Shores (WSHS) represented the WSDOT and Larson Anthropological Archaeological Services (LAAS) represented the Lower Elwha Klallam Tribe. Of course, there were also legal counsel—the Tribe’s attorney and the Attorney General for the State. The two archaeological firms were competitors and rivals. Sometimes it felt like bringing oil and water together when these two archaeological firms had to be in the same room for meetings. 
Then with everyone’s concurrence,  Larson Anthropological Archaeological Services (LAAS), which had been representing the Tribe, switched to become the archaeological consultant to the State to implement the Site Treatment Plan. Everyone thought this would expedite completion of the site treatment plan while ensuring connection to the Tribe, but it really ended up complicating the situation. With the Tribe’s former archaeologist moving under the State’s control, it began to feel as though the Tribe had to fight twice as hard to get what was right for the sake of the Ancestors. This was not a good feeling. It felt like we had become subcontractors of Larson Anthropological and Archaeological Services. 

In April 2004, it was back to work at the graving dock site, known to the tribal people as the village site. In accordance with the agreement, archaeologists and Tribal members were being recruited and put through safety training to work at the construction site. The data recovery and the Site Treatment Plan called for fifty archaeologists to be hired. a tribal member would work alongside each archaeologist and learn about excavating an archaeological site. Site mobilization happened for both construction work and for the archaeological activity at the same time. The site was buzzing with many workers. Many different archaeological teams were set up to do the fieldwork, water screening, the lab, and there was also a human remains team. There were tribal workers in each of these work areas with a clear organization chart in the Site Treatment Plan detailing the roles and responsibilities. 

It was a complex process to do all the hiring and training required to work on this construction site. Individuals with blue hard hats were ‘all access.’ If you had a green hard hat, you could only go to the workstation that you were assigned to and nowhere else on the site. Everyone on site knew who the white hats were, they were WSDOT and Kiewit General Constructions workers. It was joked around that they were the ‘flockers’ because they always came in flocks. The yellow hard hats were visitors. 

Protection of Ancestral Burials

On April 19, 2004 the first intact funerary burial was found.   In May Frances Charles succeeded Dennis “Sully” Sullivan as chair of the Lower Elwha Klallam Tribe.  The number of burials continued to grow and with it controversy over the removal of the burials increased. It always seemed to be a battle when working with the LAAS human remains team. Work on the site had been busy with construction and controlled excavation both happening at the same time. The environment around us was full of tension each and every day. There was a growing sense that we had to take it one step further with the State and their archaeologists to fight for what we knew was right for our Ancestors. There were days when I just wanted to scream and say “this needs to stop!!” I called Frances Charles, Tribal Chairwoman, and informed her about how LAAS was clearing areas for construction to move ahead. I told her “this is wrong and we need to stop it, we have to do something about this.”
On May 21, 2004 the Tribe wrote a letter to the State requesting expanded efforts in previously undisturbed areas to search for additional burials when it came to the attention of the Tribe that Larson was only looking for burials in the area that they defined as the APE. The State had started getting technical about whether they had to take all burials on the site out or leave them in under the concrete graving dock that they were constructing. For our tribal people and our community, our position was to “leave no burial behind.” We were determined to remove all burials; we did not want our Ancestors cemented over. The State even did a compact test to see if it would truly impact the burial if they were left in to be covered by the graving dock. On July 13 the State responded to the letter we submitted to them on May 21.

Spiritually Affected

When the work began, we didn’t know how it would affect the lives of the Lower Elwha Klallam People. It was a challenge for our people to work on this site. In the beginning it was agreed that there would be fifty tribal workers on site. They would be trained on the data recovery and excavation process. As time went on, the site started to come alive, and in many ways, it was bittersweet.  Beautiful artifacts appeared everyday as archaeologists began their controlled excavation, but they were also discovering burial sites of our Ancestors. As the days went on, discoveries began to climb; the numbers of artifacts, and human remains grew higher and higher.  
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Photos Courtesy of the Seattle Times (comb) and other from the Lower Elwha Klallam Tribe
There were days out on the site when the workers in the field excavation were on cloud nine: they were so happy about finding the beautiful artifacts of their ancestors. Discovering them, seeing and holding them was such a great honor.  Along with the beautiful artifacts were the house posts, the wall stains – evidence of a long house, which was exciting. There were also harpoon points, fishing hooks, stone tools, and hammer stones. There was an area where two otters were spiritually laid; they still had the harpoons embedded in them. That was a cool find. Very interesting. This project was very bittersweet.

The decision had been made to excavate the Tribal Ancestors, but there was controversy over this issue, particularly about who was qualified to conduct this work. The Tribe wanted their own people to excavate the Ancestors. The State’s archaeological firm, formally the Tribe’s Archaeologists, disagreed that the Tribal people should conduct the excavation of human remains and stated that according to the Standards of the Historical Preservation Act Section 106 they were not qualified due to the lack of formal education. None of the Tribal workers had any formal education in Archaeology or Anthropology, although some did have formal education, just not in this field  

This was very disturbing to our people. We knew spiritually that if anyone was to excavate our Ancestors it should be tribal people doing this work. Traditionally we never disturb graves so it was a tough decision to accept that our ancestors had to be excavated from what they thought was their final resting place. We knew what they were doing was WRONG. This affected our people very harshly. There were days when we really did ask ourselves “What are we doing?”  “We are doing this for a bridge?”  
We had a meeting on this issue with LAAS, the State’s archaeological consultant. The issue was quite complicated and frustrating, because the rival archaeological firm on site, WSHS (which formerly represented the State of Washington when the village was first discovered) was willing to hire and train tribal people in burial recovery and archaeology but LAAS was throwing a fit about to allowing our people to excavate our own ancestors. And from my point of view from being in the field everyday, the LAAS Human Remains team did not act respectfully when dealing with recovery of the Klallam ancestors.  

At this time, WSHS were working on the west side of the site, working strictly on the excavation of human remains with the blessing of the Tribe. They were the archaeological firm that monitored the storm water drainage work. During this work, the first intact remains were discovered. The tribe felt they should complete the work they started. During this discovery, WSHS had hired our tribal people and believed in their work and had provided hands-on training. WSHS did not require our people to have a formal education in order to excavate human remains. In fact, our people became very good at what the “WSHS archy’s” were teaching them.  

Our neighboring tribes had been ‘on watch’ about what was happening at Tse-whit-zen and had made arrangements to come visit the site. We had been visited by the Skokomish Spiritual Leader, the late Bruce Miller, and soon after his nephew, Delbert Miller, and a few others from Skokomish. They were not surprised by what was really happening out on the site with the disturbance of the burials and the village. They asked if I had been in touch with Lynda Mapes from the Seattle Times? I said that I didn’t know her. They got her on the phone that very instant and let me talk to her.  This became a very important connection because Mapes later wrote a compelling four-part series in the Seattle Times about Tse-Whit-Zen which brought the challenges to the public and initiated a national petition to stop the project.  
One day when the LAAS archaeologists were heading back to their hotel after a days work on the site, they loaded into their white vans and they mocked the song “Who you going to call?” Instead of saying “Ghostbusters” they said “ancestors” which to us tribal people felt very disrespectful of the work they were doing on this site. But if you really believe that what goes around comes around, some of the archaeologists were getting bothered at their hotel rooms, lights were being flickered and they were being physically touched by the ancestors. There was at least one archaeologist who left the project because they had been spiritually affected.
Through our people, our Ancestors let us know how they were feeling. Some days our hearts would feel real heavy. Some days I received calls from different work areas letting me know that a tribal worker had been feeling sad or that they were crying. One time, when I went to that specific station, a young lady was just sobbing. She said, “I don’t know what’s wrong with me, but I can’t quit crying!” 

When this happened, we would take the worker to the Tribal work trailer, contact the spiritual worker on site, and meet up with them at the work trailer. Then they would conduct the spiritual work that was needed and explain to the worker that what they were feeling was how the ancestors were feeling. This happened to some of the more vulnerable individuals, the ones that the ancestors knew could bring this message to our people. It was in situations like this that our people really learned about the Ancestors and also how to pray – realizing how sacred this village was as well as the work being conducted. 
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    Healing Ceremony
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Photos courtesy of the Seattle Times
As time went on, this whole situation became real hard on our people. They would be assigned to water screening, but their minds would always wander. They would be wondering what it was like where the excavation was taking place, being that this was a huge site (22 acres total). The material that had been brought to the water screening station came from the archaeologist and the tribal workers in the controlled excavation area. Our spiritual leader said that everyone should know what was being found throughout the site and where the burials and artifacts were being discovered. So it was arranged to take our tribal workers out in the field and let them see what they may have never had the opportunity to witness if it was not for this guided tour by our spiritual advisor.  Allowing our people out on this very busy construction site was key to coping with their emotions and the dreams they might be having. The impact of sharing was a positive one. 

As I walked that site each day as the Cultural Resource Liaison for my people, my ancestors, I would always check and make sure that Kiewit General Construction (KG) and WSDOT were not overstepping their boundaries in the work that they were conducting on site, but I would also check on our people who were excavating our Ancestors and the individuals conducting the controlled excavation. 
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Photos courtesy of the Lower Elwha Klallam Tribe
There was a young lady who stood on the water screening platform which was 6-8 feet off the ground level. For months she had looked out and watched the excavators do their work on the Northwest section of the site (where the mass graves were) as they excavated the Ancestors. One day she told us that she had a dream about a burial and the location of this burial. A burial was found exactly where she had dreamed it would be. The dream of this young lady had become a reality. When I went and told her about the discovery, she started to cry, but it was tears of joy. She was happy that she had been given the gift to relay this message. I then brought her out to the site where the burial was found. 

Many incidents occurred that allowed us to know the power of the land and the spiritual presence of the Ancestors. Chosen individuals were shown mask dancer through their dreams. Ancestors would show themselves: warriors with long hair kept appearing in the dreams of one young lady. One day the archaeologist allowed her to choose the grid (1 x 1 meter area) in which to work in the controlled excavation. Almost immediately she discovered a burial and came to find out this burial was a male. This young lady was pretty taken back by this whole situation. 

Another day during a controlled excavation, a tribal member working on the east side of the site where the longhouses had been found had felt something hitting the heel of his boot. His first thought was to look around his area and see if someone would be able to witness what he was feeling. He was a bit scared at the time, he got chills and the hair stood up on his arm. He didn’t know what to think, but he knew this land was very powerful. Being unsure of the situation because he was only one or two inches into the controlled excavation, taking down his 1x1 area, he continued to work on the excavation and eventually came upon the burial. He had been standing on top of a burial and this Ancestor was letting him know. 

This is the testimony of our people, this is why our people learned to pray as they walked through the gates of this site, learned to ask permission to be on this land, learned to ask that they be given the eyes to see what the Ancestors wanted them to see, and the hands to touch what the Ancestors wanted them to touch. This land is the home of our Ancestors AND the land is very powerful. 
Enough is Enough

Over many months the Lower Elwha Klallam Tribe attempted to persuade the Washington State Department of Transportation and the Federal Highway Administration that we had the right to at least move our ancestors’ graves before the Washington State Department of Transportation paved them over. We had tried to make the best of a bad situation, indeed, a very bad situation. While the construction of a massive industrial facility over our cemetery would always be unacceptable, limiting excavation of burials to WSDOT’s defined area of potential effect was much worse. It meant they expected the Lower Elwha Klallam Tribe to allow paving over their people and destroying our village of cultural importance. The Lower Elwha Klallam Tribe had tried to accommodate the graving dock project to allow this project to continue, to move forward, but many felt it was time for the Tribe to say “enough is enough. They thought there must be other places where the State of Washington could build the bridge components and carry on their project to retrofit the Hood Canal Bridge and other projects. The feeling was becoming widespread that we could no longer walk together on this project and that we must re-inter the 365 burials and preserve all the beautiful artifacts recovered.  There was a growing sense that we must join forces in developing an exit strategy to decommission the graving dock project at the Port Angeles site known as Tse-Whit-Zen Village. 
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Appendix One
MEMORANDUM OF AGREEMENT

For the Port Angeles Graving Dock

Clallam County, Washington

Among

the FEDERAL HIGHWAY ADMINISTRATION 
And

WASHINGTON STATE HISTORIC PRESERVATION OFFICE 

And

Invited Signatory Parties:

U.S. ARMY CORPS OF ENGINEERS, SEATTLE DISTRICT; 

LOWER ELWHA KLALLAM TRIBE; AND

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION

Pursuant to 36 CFR § 800.6(c)
WHEREAS, the US Department of Transportation, Federal Highway Administration (FHWA) has provided financial assistance to the Washington State Department of Transportation (WSDOT) for replacement of the East Half (No. 104/5.2) Hood Canal Bridge and the renovation of the West Half (No. 104.5.1) Bridge, located in Kitsap and Jefferson Counties, Federal Aid Project No. BR-0104(025).  The project, including the Graving Dock in Port Angeles Harbor in Clallam County, Washington, is an undertaking for which FHWA assumes the lead Federal agency role; and

WHEREAS, the U.S. Army Corps of Engineers, Seattle District (ACOE) has permitted WSDOT, pursuant to Section 10 of the Rivers and Harbor Act of 1899 and Section 404 of the Clean Water Act, to conduct the activities related to the Graving Dock construction; and

WHEREAS, the FHWA has consulted with the Washington State Historic Preservation Officer (Washington SHPO) pursuant to 36 CFR § 800, regulations implementing Section 106 of the National Historic Preservation Act (16 USC § 470f); and

WHEREAS, the Washington SHPO has concurred that site 45CA523 is eligible for inclusion in the National Register of Historic Places and that the undertaking will have an adverse effect upon the site, which is a portion of an ancient Klallam village site known as Tse-whit-zen; and

WHEREAS, site 45CA523 and the Area of Potential Effect contain human remains and archaeological resources and these resources and remains are subject to RCW 27.44 and RCW 27.53 and their implementing regulations, WAC Chapter 25-48; and 

WHEREAS, the FHWA has invited the LEKT, as an Indian tribe that attaches religious and cultural significance to historic properties located in the APE, to be a signatory to this memorandum of agreement pursuant to 36 CFR 800.6(c) (2); and

WHEREAS, the WSDOT, LEKT and ACOE participated in the consultation, and the WSDOT, LEKT and ACOE have been invited to be signatory in this Memorandum of Agreement; and

WHEREAS, FHWA has notified the Advisory Council on Historic Preservation (Advisory Council) of the adverse effect and invited the Council’s participation in the project, pursuant to 36 CFR 800.6(a)(1); and 

WHEREAS, the Advisory Council has declined to participate, but requests that pursuant to 36 CFR 800.6(b)(iv), a Memorandum of Agreement (Agreement), be developed in consultation with the Washington SHPO, and related documentation be filed with the Advisory Council at the conclusion of the consultation process; and

WHEREAS, LEKT has a strong governmental interest in preserving its historical, religious and cultural foundation as a living part of community life, and seeks to resolve adverse effects to religious and cultural properties and ancestral burials in order to give a sense of orientation to the Klallam people and preserve the tribal community’s physical and spiritual well being; and

WHEREAS, appropriate mitigation measures to address the adverse effects are agreed to include archaeological data recovery, curation of recovered artifacts and site records, reburial of disturbed ancestral remains close to their site of discovery, arrangements for continued cultural resources monitoring to protect the integrity of the remaining Tse-whit-sen site, and development of project approved multimedia products for public release and education regarding the humanistic value and scientific significance of this data recovery effort for the benefit of public schools and historical societies in the State and region.

NOW THEREFORE, the FHWA, ACOE, Washington SHPO, WSDOT and LEKT agree that the undertaking shall be implemented in accordance with the following stipulations in order to take into account and mitigate the adverse effect of the undertaking on historic properties.

Stipulations

FHWA shall ensure that the following measures, which have been agreed upon through consultation among FHWA, ACOE, Washington SHPO, WSDOT and LEKT are carried out:

Archaeological Site 45CA523 

This site is eligible for the National Register of Historic Places.

1. WSDOT will conduct archaeological data recovery according to “A Treatment Plan for 45CA523, the Tse-whit-zen Site, Port Angeles, Washington” (February, 2004) (See Exhibit A).  This will include a treatment plan for the Shotwell site.

2. Any and all artifacts recovered and associated field records and photographs generated by this treatment plan will be repatriated to LEKT following analysis and documentation per Secretary of the Interior’s Standards for archaeological documentation. 

3. At the conclusion of the investigations and analyses, recovered artifacts and related documentation will be temporarily curated by WSDOT at state expense pursuant to interim curation protocol in the Site Treatment Plan (See Exhibit A) until such time that the LEKT can provide a permanent curation facility that meets the standards of 36 CFR § 79.  

4. WSDOT, FHWA and ACOE shall work with the LEKT to locate sufficient land for the reinterment of human remains discovered during the implementation of the Site Treatment Plan. Reinterment expenses will be provided for as detailed in the Site Treatment Plan (Exhibit A).

5. WSDOT will reimburse LEKT staff expenses for direct project support in providing site protection and monitoring services during Graving Dock construction as described in the Site Treatment Plan (Exhibit A).

6. WSDOT shall work cooperatively with LEKT to develop and implement a public information plan to include:  1) a professionally-developed video; 2) a .5 FTE interpreter; 3) one community meeting in Port Angeles; and 4) an educational curriculum and materials directed towards elementary and secondary-age students.
Reporting

WSDOT shall provide monthly progress reports on the implementation of this MOA to the Washington SHPO, FHWA, COE, and the LEKT.

Dispute Resolution

Should the Washington SHPO, LEKT, ACOE or WSDOT object in writing within twenty working days after written notice of any decisions by FHWA on any actions proposed pursuant to this agreement, the FHWA shall consult with the objecting party to resolve the objection.  If the FHWA determines that the objection cannot be resolved, the FHWA shall request the further comments of the Advisory Council pursuant to 36 CFR § 800.6(b).  Any Council comment provided in response to such a request will be taken into account by the FHWA in accordance with 36 CFR § 800.6(c)(2) with reference only to the subject of the dispute.  The FHWA responsibility to carry out all actions under this agreement that are not the subject of the dispute will remain unchanged.  After consideration of any Council comments and the objecting party’s position, FHWA shall make a final decision and notify the parties of its decision.

Amendment of the Agreement 

If any of the signatories to this Agreement determine that the terms of the Agreement cannot be met or believe a change is necessary, that signatory will immediately request the signatory parties to consider an amendment or addendum which will be executed in the same manner as the original Agreement.  A copy of the amended Agreement will be filed with the Council, pursuant to 36 CFR 800.6(c)(7).

Completion of the Agreement 

Within 90 Days after carrying out the terms of the Agreement the WSDOT shall report to all signatories and the Advisory Council on the actions taken.

Execution of this Agreement evidences that FHWA and ACOE pursuant to the requirements of Section 106 of the National Historic Preservation Act (16 U.S.C. 470(f)), have taken into account the effect of their undertakings on historic properties and afforded the Advisory Council a reasonable opportunity to comment.

This Agreement shall be void if its terms are not carried out within five (5) years from the date it is signed, unless the signatories agree in writing to an extension for carrying out its terms.

Signatories:

Daniel M. Mathis, Division Administrator
Date

Federal Highway Administration

Allyson Brooks
Date

State Historic Preservation Officer

Washington State Office of Archaeology

and Historic Preservation

Invited Signatories:


______________________________________________________________Colonel Debra M. Lewis, District Engineer
Date
U.S. Army Corps of Engineers (Seattle District)

______________________________________________________________

Dennis R. Sullivan, Chairman
Date

Lower Elwha Klallam Tribe

______________________________________________________________

Randall A. Hain, Region Administrator
Date

Washington State Department of Transportation
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